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However, most definitions of "stable" show that it implies the 
idea of shelter for domestic animals. In Dugal v. State, 100 
Ind., 259, the Court said that a stable is a house, shed or building 
for beasts to lodge or feed in ; and to call a building a stable is 
sufficient to indicate the purpose for which it is intended to be 
used. 

In Kitching v. Brown, 180 N. Y., 414, a deed executed in 1873 
contained a restrictive covenant that no tenement house should be 
built on the lot. In 1900 the defendant erected a modern apart- 
ment house on it. When the covenant was made in 1873 the 
modern tenement house was unknown. But the plaintiff con- 
tended that it differed from a tenement house in degree rather 
than in kind, and that the building of it was a violation of the 
covenant. The court held, however, that an apartment house 
is an essentially different thing from a tenement, house, and there- 
fore the covenant was not violated. There is a very striking 
analogy between this case and the principal case. In the princi- 
pal case the deed was executed in 1889, when a garage was 
unknown and undefined. And a garage certainly differs from a 
stable as much as an apartment house differs from a tenement 
house. The fact that a garage may be as objectionable as a 
stable does not affect the case if it is so different as to be said not 
to come within the intent of the parties. 

It is undoubtedly true that the courts will not generally construe 
a covenant in a deed in favor of the grantor. Yet the court will 
do so when this clearly appears to have been the intent of the 
parties. To determine what this intent was the circumstances 
under which the covenant was made must be taken into considera- 
tion. In the light of these guiding principles it would seem that 
the court in the principal case properly held that the erection of a 
garage was not a violation of the covenant against the erection of 
a stable. 



FRIGHT AS AN ELEMENT OF DAMAGES. 

In the early English and American decisions fright caused by 
the negligence of another, but unaccompanied by actual physical 
impact, did not constitute a ground of recovery. The tendency 
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of later decisions to allow recovery in such cases represents one 
of the most interesting phases in the development of damage suit 
law. 

Thus, Arthur v. Henry, J2> S. E. (N. C), 211, illustrates the 
view taken by modern authorities in allowing recovery for fright 
followed by mental and physical injuries. There defendant was 
blasting rocks in close proximity to plaintiff's house, when plain- 
tiff became frightened to such an extent that she suffered pain and 
was made ill. The Court held that while mere fright was not 
actionable, yet if it was brought about by defendant's negligence 
in blasting, and was its proximate cause, damages would be 
allowed. 

The New York Court in Mitchell v. Rochester Ry. Co., 151 
N. Y., 157, reached a conclusion directly opposite to that found in 
the principal case. Plaintiff was in the act of boarding one of 
defendant's street cars. While standing on the crosswalk a horse- 
car belonging to the defendant was negligently driven so close to 
plaintiff that when it stopped she was standing between the horses' 
heads. Fright was followed by unconsciousness, which resulted 
in a miscarriage and consequent illness. The Court held there 
could be no recovery for fright unless actual bodily injury could 
be shown. 

To the same effect is Smith v. Postal Telegraph Co. of Mass., 
174 Mass., 576. Defendant was blasting near plaintiff's house 
and one explosion hurled rocks against plaintiff's house with great 
force and violence, causing plaintiff to become frightened so as 
to suffer physical and mental pain. The court held that sickness 
as a result of the internal operation of fear and fright, although 
the fright was caused by a negligent act, would not constitute a 
cause of action. And so in Braun v. Craven, 175 111., 401, where 
plaintiff was frightened by a negligent act of defendant, the Court 
held that terror or fright, even if it results in a nervous shock 
which constitutes a physical injury, does not create a liability. 
The same general principles enunciated by the New York, Massa- 
chusetts, and Illinois courts, supra, are found in Ewing v. P. C. & 
St. 1. Ry. Co., 147 Pa., 40. Through the negligence of defend- 
ant's agents a collision of cars near plaintiff's house precipitated 
one of the cars against the house, frightening plaintiff and caus- 



COMMENTS 615 

ing severe sickness. The Court, citing with approval a note by 
Mr. Wood to Mayne on Damages, said, "in no case has it ever 
been held that mental anguish alone, unaccompanied by an injury 
to the person, afforded a ground for relief." 

The courts which deny the right to recover where mere fright 
is followed by mental and physical injury are not harmonious as 
to the grounds upon that conclusion is reached. Upon a review 
of the authorities two distinct reasosn are found. (1) Some 
courts hold that fright and its consequences cannot be reasonably 
anticipated by one committing a negligent act, and is therefore 
not the natural and probable result of the act. (2) Others hold 
that to allow recovery under the circumstances would give rise to 
the prosecution of unjust claims in the courts. Whatever virtue 
may be contained in the former reason, the latter, according to 
some of the authorities, is without merit and unsupported by 
experience. 

In Dulieu v. White (1901, 2 K. B., 669, the English court over- 
ruled Victorian Ry. Com. v. Coultas, 13 Appeal Cases, 222, and 
established the doctrine laid down in the principal case. In 
Dulieu v. White supra plaintiff was in the state of pregnancy and 
standing behind the bar of her husband's saloon. Defendants 
servants negligently drove a pair of horses through the door into 
the saloon, whereupon plaintiff received a nervous or mental shock 
by her reasonable apprehension of bodily hurt. Premature child 
birth and physical pain and suffering followed as a natural and 
direct result of the shock. The court allowed damages on the 
theory that defendant owed plaintiff a legal duty, and in the opin- 
ion Kennedy J. said, "once get the duty and the physical damage 
following on the breach of that duty and I hold that the fact that 
one link in the chain of causation being mental only makes no 
difference." 

There is considerable American authority in line with the decis- 
ion of the English court in Dulieu v. White, supra. In Purcell 
v. St. Paul Ry. Co., 48 Minn., 134, plaintiff was a passenger on 
one of defendant's cars. As the car approached the intersection 
of that line with the cable car line operated by defendant the ser- 
vants in charge attempted to pass in front of a rapidly approaching 
cable car. The ringing of alarm bells and the confusion among 
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passengers frightened plaintiff, who suffered great pain and finally 
a miscarriage. It was held that the negligence of defendant's 
servants was the proximate cause of plaintiff's injuries and dam- 
ages were accordingly allowed. In South Carolina a boy was 
riding a mule over a private crossing on defendant's railroad to 
his home. The animal balked on the track and the boy was 
unable to lead him away before a rapidly approaching train struck 
the mule. The boy fell beside the track from fright and 
remained there until the train passed. The boy's mind received 
a permanent injury and his nervous system was badly deranged. 
The injury was attributed to the negligence of defendant and 
although the injury was primarily to the mind it was in effect 
physical rather than mental damage. Consequently damages 
were recovered. Mack v. Ry. Co., 52 S. C, 323. The California 
and Texas courts also recognize the doctrine in the principal case. 
Sloane v. So. Cal. Ry. Co., 11 1 Cal., 220, and Gulf Colorado & 
S. F. Ry. Co. v. Hayter, 93 Tex., 239. 

Where fright and its injurious consequences form the basis of 
the action it is interesting to note an apparent consistency between 
the English and American doctrine of recovery. Thus in Dulieu 
v. White, supra, Kennedy J. refers to an unreported case in which 
the essential facts were that plaintiff was standing nearby when 
defendants through negligence killed a man. The sight rendered 
plaintiff ill, not from any reasonable anticipation of personal 
injury, but at the sight of seeing another person killed. The 
Court held the cause of the injury too remote and therefore no 
action would lie. In a favorable comment upon the decision in 
Smith v. Johnson & Co., supra, unreported case referred to, 
Kennedy J. said in substance that the shock must be caused by 
fear of bodily injury to plaintiff, and it is not enough that she 
fears injury to her husband or his property. This rather psycho- 
logical distinction is recognized by the Court in Renner v. Can- 
field, 36 Minn., 90. There plaintiff was standing in her yard 
when defendant jumped from his wagon in the street and shot 
plaintiff's dog, which was just retreating into the yard. The 
extreme fright which plaintiff experienced resulted in a miscar- 
riage. It was held that the shooting of the dog was not the 
proximate cause of the injury. 

After carefully considering the foregoing decisions the irrecon- 
cilable conflict existing among them is readily apparent. New 
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York, Massachusetts, and many other leading States deny the 
right of recovery for fright and its consequent injuries, unless the 
alleged negligent act caused some actual physical injury to the 
plaintiff. Notwithstanding the strength of these courts, and the 
tenacity with which they adhere to the above doctrine, the inclina- 
tion of other courts is towards the recognition of the more lenient 
rule laid down in North Carolina, South Carolina, Minnesota, and 
the recent English cases. If in the States last above mentioned 
it is shown conclusively that the injury complained of is the proxi- 
mate result of defendant's negligent act it is immaterial that "one 
link in the chain of causation" is mental instead of physical. 



